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Article 27 Patentable Subject Matter

1. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any
inventions, whether products or processes, in all fields of technology, provided that they are
new, involve an inventive step and are capable of industrial application. (5) Subject to
paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3 of this Article, patents
shall be available and patent rights enjoyable without discrimination as to the place of

invention, the field of technology and whether products are imported or locally produced.

2. Members may exclude from patentability inventions, the prevention within their territory of

the commercial exploitation of which is necessary to protect ordre public or morality,

including to protect human, animal or plant life or health or to avoid serious prejudice to
the environment, provided that such exclusion is not made merely because the exploitation

is prohibited by their law.
CERE)




Global Market Report 21-015

= H27E ES{CHA

Article 28 Rights Conferred

(@) where the subject matter

(6) for these purposes that p

that process.

= H28X SO Ag

1. M2 8 M3ge 82 =dez 2E J|eE0M 22 £ MEo 2t ofiet 2R
Mg, TR 8 MYy 01871580 e® &Y =50| 7hsdirt
M 65 M4g, M70z= HMgg A O] =o| M3gs x=dez HFX, J|e=0 MBO +¢ £
= L4 20 2 A& 80| E517F HO&d SHMO| SREIC]

2. 2lEi=2 o= FE LjojMo| ZHHO JUH O[89 gX7t o7t 5= E& H=2 4Y
e ¥ 238 Ze, ot 39 SSENM E= SMYES EDoA L, = 2Eo e
g4 msiE 2msty| ?ot s 2ES SHU IO Melgt £ UL T o2t Hels
& 0[80] At7|Liet #of ol =2X%|0f UCt= O|lrT2 2 FofA= OfL| = Ch

1. A patent shall confer on its owner the following exclusive rights:

of a patent is a product, to prevent third parties not having

the owner's consent from the acts of: making, using, offering for sale, selling, or importing

roduct;

(b) where the subject matter of a patent is a process, to prevent third parties not having
the owner's consent from the act of using the process, and from the acts of: using, offering
for sale, selling, or importing for these purposes at least the product obtained directly by

2. Patent owners shall also have the right to assign, or transfer by succession, the patent
and to conclude licensing contracts.
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Article 30 Exceptions to Rights Conferred

Members may provide limited exceptions to the exclusive rights conferred by a patent,
provided that such exceptions do not unreasonably conflict with a normal exploitation of the
patent and do not unreasonably prejudice the legitimate interests of the patent owner,
taking account of the legitimate interests of third parties.
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Article 31 Other Use Without Authorization of the Right Holder

Where the law of a Member allows for other use of the subject matter of a patent without

the authorization of the right holder, including use by the government or third parties
authorized by the government, the following provisions shall be respected:

e

(b) such use may only be permitted if, prior to such use, the proposed user has made
efforts to obtain authorization from the right holder on reasonable commercial terms and

conditions and that such efforts have not been successful within a reasonable period of

time. This requirement may be waived by a Member in the case of a national emergency or
other circumstances of extreme urgency or in cases of public non-commercial use. ... (Z4EF)

(c) the scope and duration of such use shall be limited to the purpose for which it was
authorized, and in the case of semi-conductor technology shall only be for public
non-commercial use or to remedy a practice determined after judicial or administrative
process to be anti-competitive;

(d) such use shall be non-exclusive;
e

(f) any such use shall be authorized predominantly for the supply of the domestic market of
the Member authorizing such use;

e

(h)the right holder shall be paid adequate remuneration in the circumstances of each case,

taking into account the economic value of the authorization;

(i) the invention claimed in the second patent shall involve an important technical advance




of considerable economic significance in relation to the invention claimed in the first patent;
any decision relating to the remuneration provided in respect of such use shall be
subject to judicial review or other independent review by a distinct higher authority in that
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The obligations of an exporting Member under Article 31(f) shall not apply with respect

Article 31 bis (2ILE & 717H)

7) 't
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to the grant by it of a compulsory licence to the extent necessary for the purposes of

production of a pharmaceutical product(s) and its export to an eligible importing Member(s)

in accordance with the terms set out in paragraph 2 of the Annex to this Agreement.

2. Where a compulsory licence is granted by an exporting Member under the system set

out in this Article and the Annex to this Agreement, adequate remuneration pursuant to
Article 31(h) shall be paid in that Member taking into account the economic value to the

importing Member of the use that has been authorized in the exporting Member. Where a

compulsory licence is granted for the same products in the eligible importing Member, the
obligation of that Member under Article 31(h) shall not apply in respect of those products
for which remuneration in accordance with the first sentence of this paragraph is paid in the
exporting Member.

3. With a view to harnessing economies of scale for the purposes of enhancing purchasing
power for, and facilitating the local production of, pharmaceutical products: where a
developing or least developed country WTO Member is a party to a regional trade
agreement within the meaning of Article XXIV of the GATT 1994 and the Decision of 28
November 1979 on Differential and More Favourable Treatment Reciprocity and Fuller
Participation of Developing Countries (L/4903), at least half of the current membership of
which is made up of countries presently on the United Nations list of least developed

countries, the obligation of that Member under Article 31(f) shall not apply to the extent
necessary to enable a pharmaceutical product produced or imported under a compulsory

licence in that Member to be exported to the markets of those other developing or least

developed country parties to the regional trade agreement that share the health problem in

question. It is understood that this will not prejudice the territorial nature of the patent
rights in question. (5&F)
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« WTO, IP/C/W/669, “Waiver from certain provisions of the TRIPs
Agreement for the Prevention, Containment and Treatment of COVID-19:
Communication from India and South Africa”, (October 2, 2020)
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« WTO, WT/GC/223, “COVID-19 and Beyond: Trade and Health -
Communication from Australia, Brazil, Canada, Chile, The European
Union, Japan, Kenya, Republic of Korea, Mexico, New Zealand, Norway,
Singapore and Switzerland” (November 24, 2020)
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